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PRELIMINARY STATEMENT

This appeal arises from the district court’s
igmuance and extonsion of a ne-contact order pursuant
to the Commonwealth’s recently promulgaled civil
harassment prevention statute, G.L. c. 2Z58E.
Appellant Rcobeort O'Brien ¢laima that the statute is a
prior restraint on specch, is unconstituticnally
overbroad and is unconatitutional as applied o him,

In reality, G.L.. . 258E iz at least as narrowly
tailored as this Commonwealth's analogous criminal
harassment statute, which this Court upheld as

constitutional in Commonwealth v. Welch, 444 Mass. 80

(2005) . Further, Mr. O'Brien’'s harassing conduct came
sguarely within the purview of Lhe statutery language
and wag not protected speech. Therefore thig appeal
should be diamiszsed.
ISSUES PRESENTED
I. Whother the use of G.L. c. 211, &% 3 shall
continue as the avenus of review of an order

entcrced purguant to G.L. o, ZL5BE.

IT. Whether the case 1g moot, and 1f =o, whether
it nenctheless should be decided,

ITI. Whethcr G.L. o, 2586 1s constitutional on
its face.

IV. Whecther G.L. <. 258E ig congtitutional as
appliied to Mr, Q'LBrien’s conduct.




 STATEMENT OF THE CASE
A, FProcedural Posture

On Augusl 23, 2010, Appellee Alan Borowskl
applied to the District Court (Nerthampton Diviglon)
for an ex parte harassment prevention order against
Mr. O'Brien pursuant te G.L. <. 2Z58E, the
Commonwealth's recently enacted civil harsssament
statute. The districl court granted a ten-day no-
contact order directing Mr. ©'Brien not to abusec,
harass or contach Mr. Borowski; toe stay at least 50
vards from hin; and to stay away from his residence.
(R.55-56)"

At a SépLember 3, 2010 extensicn hearing, the
diatrict court denied Mr. Q'Brien's written moticon Lo
dismiss (setting forth congtitutional overbreadth and
as-applied argumcnts) and extended the ne-contact
order to September 2, 2011.

On September 28§, 2010, Mr. O'Brien filed a
Petition with a single justice of this Court pursuant
to 5.L. o. 211, % 3, seeking to have the harassment

preventicn order “vacaled and dismigsed”. On December

t Refeorencos hereln to papersz in the record are as

follows: Bricf of Appellant, Robert O'Brien (“O'Brien
Brief”}; Record Appendix altached to C'Brien Brietf
(*R. [Pagec!” or “i.[Page]: [Linel”).




2, 2010, the singlec justice (Ireland, J.) reserved and
reported the csse without decision for determination
by the Full Ccocurt.

B. Relevant Facts

Mr. Borowskil 1s a Patrol Sergeant. in the
Herthampton Folice Department, where he has worked for
the past twelve years. (R.53) lHe hasg arrested
Mr. O'Brien in bhe past and knows him as someone who
gets into many fights., (R.53; R.9:19, R.12:13-14)
Over the years, Mr. O’'Brien has repesaledly made his
personal contewmpt for Mr. Borowskl clear, &.g., by
calling him a “punk” to his face while Mr. Borowskil
wag on duty. (R.14:1-5, R.14:15-17)

On Saturday, May 15, 2010, Mr. Borowski was in
downtown Norbhampton having an ecvening out with his
girlfriend. (%.%3; R.5:22-23) He accompanied hner Lo
a2 local nightspot where she wanted to go dancing.
(R.53; R.10:2-3) As they entered the bar,

Mr. Rorowski noticed Mr. O'Brien’s presence and saw
Mr. Q'Brien lcoking at him. (R.53; R.10:3) Aware of
Mr. Q'Rrien’s proclivity for violence and that he wasg
already on prchation, Mr. Borowski told his girlfriend

he felt uncomfortable and they immediately left.

{R.53; R.10:5)




When they were approximately thirty feet away
from the bar cntrance, Mr. Borgpwgki heard someone yell
from behind, “Hecy, bBorowski!” (R.53; R.10:6-8,
R.28:7-%9, R.2£:19-20} He turned Lo gee My, O'Brien
standing alone on the sidewalk in front of the
entrance. (R.53: R.28:16-17}) Mr. O’Brien raised his
grms in the air with the middle finger of each hand
extended, and velled, “Fuck you!” (R.53; R.10:9-10,
H.28:21}) Mr, Boreowski remained silent and waited to
sce whabt wag going to happen. (R.53) Mr. O/Brien
atared at Mr. Borowskl for a few geconds, then re-
entered the bar. (R.53; R.28:22-24) Mr. Borowskl was
rattled encugh by this interaction te conkact
Mr. O'Brien’s probation officer, who spoke with
Mr. CO'Brien zbour it (R.53; R.10:11-12, R.13:11-15,
E.39:17-22) IMr. Borowski alsc reported the incident
to the Northampton Peolice Department. (R.53)

On Sunday, August 8, 2010, Mr. Borowski wasg at
ﬁis home in nearby Tatfield with his girlfriend deoing
yvard work. (R.53; R.10:16) Since purchasing his home
in 2002, he hazd ncver geen Mr., O'Brien in his town.
(R.53-0B4) Necding to make gome room in hiz driveway,
he got into his cruck and pulled oul into the street.

(R.532; R.10:17) Before pulling bkack into his




driveway, he noticed Mr, O‘Brien’s truck coming down
Lhe street toward his house. (R.53; R.10:17-18)
Mr. Borowski kacked his truck into his driveway and
parked 1t facing the road. (R.53) At thia point,
Mr. Q'Brien‘s vchicle drove slowly past Mr. Borowski's
home . {(R.53; R.410:5) Mr. O'EBrien was seated in the
front pagssengsr seat with the window down., (R.53) As
the‘vehicle el led past, he stared at Mr. Borowaki,
extended the middle finger of his right hand, and
stuck it out of the window toward Mr. Borowski.
(R.53; R.10:18-19, R.23:16-17) The wvehicle then drove
off with Mr. O'Brien’s finger still extended. (R.53)
Mr. Borowshki exited his vehicle and locked to gee
where Mr., OQ'Brien was going., (R.53) Approximately
100 yards past Lhe house, Mr. Q'Brien’s truck stopped
in the middle of Lhs road, remained staticnary for
several seconds, then drove off. (R.53; R. 22:11-12)
Mr. Borocwski went to hig girlfriend, who was outside
working on the deck, and told her what had just
happened. (RF.Z4) He felt threatened by Lhis incident
and fearful for his safety, now realizing Mr. O'Brien

knew where he 1ived. (R.10:20, R.11:3-%, R.35:23-

40:1, 40:3-9)




Later that day, Mr. Borowskl was outside standing
on his deck when he heard a vehilcle approaching down
the street, then a loud truck horn gounding in front
of his house. (R.54,; R,1.0:21-232, 25:14-15) His
girlfriend, now inside the houge vacuuming, told him
che had locked out the window when she heard the sound
of a horn. (R.54) Loocking to bthe reoad, theoy saw
Mr. Q'Brien’sz truck rolling slowly past Lhe house, now
going in Lhe opposite direction, with the horn
plaring. (R.b04; R,10:23-24, 25:16-19)

Through the open driver’s side windaow,

Mr. Bovowski also saw Mr., Q'Brien leaning over from
the passenger side with his middle finger extended
toward Mr. Borowsk?. {R.54; R.10:23-11:1, R.13.:5,
R.25:19-20, R.27:2-7) The driver then vevved the
engine and sped off, driving straight bthrough an
intersection without stopping at the posted stop sign.

(R,5d; R.11:1-2, R.25:20)




Collectively, these incidents left Mr. Borowskil
feeling extremely threatened.® (R.54; R.11:3-9,
B.15:8-13, R.239::3-40:9) He felt Mr. O'Brien had
violated the sanctusry of his home with behavier that
wag intimidating to him. (R.54; ®R.11:3-9, E.1l4:1g-22,
R.40:3-9) "The inleractions lefli Mr. Borowski fearful
that Mr. C'Bricn might attempt toc comec after him at
home. (R.12:23-15, R.14:18-2Z, R.40;12, R.40:14-17)

Mr. Dorowaski called hisgs local Hatfield police
department for help bubk there was nobody on duty, so
he contacted the Northampton Police Department.

{R.54} An officer came to his home to document the
tLwo incldents on that day. (R.54) Thereafter
Mr. Borowski applied for and obrtained the haragsment

proeventicon order at issuc here. (R.51-5Z)

On Lhisg point in particular, wec strongly cbhiject
ta Mr. O'Brien’s misstatecment in his brief to the
cffect that “prossed for details by the judge,” Mr.
Borowski “offcrocd no morc evidence than the fact that
he was afraid to see O'Bricn in public. .. .¥ (C'Brien
Brief at 4-%5.) This is flatly untrue; Mr. C'Brien
spoke at length and in detail akbout the nature of hig
fear. (R.12:12-1%; R.13:11-15; R.14:15-21; R.3%9:14-
R.40:17)
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SUMMARY OF ARGUMENT

This Court haz instructed the partieg to brief
two threghold issues: (1) availability of review under
G.L. c. 211, § 3, and {(ii) mootness. Az G.L. c. 2EBRE
does not provide for an alternate means of'appeal, we
do not centest Mr. O'Brien’s reccurse to this Court
under G.L. <. 211, § 3. {p. 9.} MNor do we contend
these proceedings are moot. (pp. 92-10.)

Turning to the substance of this dispute, Mr.
O'Brien’s new argumenk that G.L. c. 258E is a prior
regiraint on specch is walved as he failed to raise it
below or in #ingle justice practice. In any event the
provigions at lssue here do not implicate the doctrine
of prior restraint. {(pp. 10-14.)}

Moreover, G.L. c. 2Z58E is on its face narrowly
tailered Lo address the Commenwealth’s strong interest
in protecting ils c¢itizens from harassment., As the
atatute does not impinge on protected expressicn, the
overbreadth doctrine ig inapplicable. (pp. 18-24.)

Nor is‘thc statute unconetitutional as applisd Lo
Mr. Q'Brien. He cngaged in a pattern of harassing
condugt specifically directed at and intended to

intimidate Mr. Borowsgkl., This conduct clearly met the



statute’s commensensical definition of harassment and
relief was wholly appropriate. That a porticn of Mr,
O'Brien’s conduct lnvolved giving Mr. Rorowski “the
finger” dees not change the regult. {(pp. 24-39.)
ARGUMENT
Al Threshold Matters
1l. Mr. Borowski Does Not Dispute
G.L., ¢. 211, § 3 Is the Proper
Avenue ©f Review in Thig Casze
Mr. Borowskl does not contest Mr. O'Brien’s
recourse to this Court pursuant to G.T,. <. 211, § 3.
To the extent Mr. ©'Brien challenges the
Constitutionality of G.T., <. 258E, his c¢laimsg
lmplicate hig substantive rights. We also concur that
the atatute itsel! provides no alternate means of

appeal. BSee, c.g., Zullo v. Goguen, 423 Mass. 679,

672 {18%6).

2. Mootness

In o footnorne to Mr. Borowaki‘g hrief to the
single justice, we noted that this litigation could
become moct az Mr. Q’Brien had been recently indicted
by a grand jury under G.L. 265, § 43A (the
Commonwealth’ ¢ ¢riminal harassmenl statute) for the
game conduct at Lgsue hers. (R.58 at n. 1}; Metros wv.

Sec’'y of the Commonwealth, 3596 Mass. 156, 159 (1%8%5)




(noting general rule that courts decide only actual
controversies and 2tating that “normally we do not
decide moot ceases”). A harassment protecticn order
pursuant teo G.L. ¢. 258F may issue based on a single
instance of certain predicate clfenges, including G.L.
265, § 43A., Thus, should Mr. O'Brien be convicted of
criminal harassment, an alternative basis for the
harasgment order would clearly exist and Mr. O'Brien's
congtitutional claims under the prong of G.L. c. EEBE

at 1ssue here would arguably be mooted. Commonwealth

v. Vinten V., 458 Mags. 1017 (EOld) {“Particularly
where [izsues] arce consbitutional in nature, we
decline to degide them in a mool case.”).

As the footneote indicates, Mr. Borowskil does not
contend that Mr., O'Drien’s indictment per se has
rendered this appeal moot,

B. Contrary to Mr. O'Brien’s

Contentions, G.L. ¢. 2Z5BE Is

Constitutional On Its Face

Mr. Q'Brien argues G.L. <. 2588 is a prior
restraint on gpsech, 1s facially averbroad, and is

3

thus constitutionally infirm. According te Mr.

! Mr. O’Brien makss a single fleeting rcference to

the MassachusstiLs Constitution. {(O'Brien Bricf at &.)
As he dosg nol ifallow up on this reference, we focus
on the federal constitutional issues he has ralsed.

10




0'Brien, the statule “iz not limited to fighting
wardse” and docs not “create an cbhjective standard of
regaonablene=ss 7 (GC'Brien Brief at 8. In rcality,
as discusszed infra, G.L. c. Z58E evinces careful
draftesmanship Lhat iz at least as narrowly tailored as
the Commenwealth's analogous criminal harassment
atatute, which thig Court has upheld as
congtitutional .
1. Mr. O'Brien’s “Prior Regtraint”

Argument Is Waived and

In Any Event Fails

In his sccond round of briefing before this
Court, Mr. O'Bricn argues Tor the first time that
G.L. ¢. 2Z58E “constibtulbes a prior restraint on
speasch.”  Having failed to raise this issue below and
before the single justice, he is barred from raising
it now.

Waiver asidec, there is noe prior restraint to
apeak of here. G.L. c. 2Z58E neither geeks to nor has
the effect of liniting legitimate exprossive activity.
The statute does nothing more than offecr a perscn
whose privacy righlLs have been violated by persistent

harassing conducl a ¢ontent-neutral avenue of relief.

11




a, Waiver
An issue not raised or argued below may not be
raiged for the first Lime on appeal. See, £.9.,

Century Fire & Marine Ins., Co. v. Bank of New

Eggiand—BristD] Co., 405 Mams., 420, 421 (19B89) (citing

Revocation of o Judgment for Adoption of & Minor, 393

Mags. 556, 563 (1384)); Trustces of Stigmatine

Fatherg, Inc. v. Sec’'y of Admin. & Fin., 369 Mass.

562, 585 {197&]. In these progeedings, Mr. O/Brien
has had multiple cpportunities to raise a “pricr
restraint” argument. Yet he failed to do =so below
(during oral ardgument and in a written motion to
digmisg), and again in hig brief before the gingle
justice ol this Court. The argument makes its
appearance only new, in this second round of appellate
briefing. Under these circumstances, we reapectfully
gubmit that Mr. O’Brien is not entitled to be heard on
this issue.
b. There Iz No Prior Restraint
In any svent, Mr. O'Brien’s naked asserticns that

G.L. ¢. 258F is a "prior restraint on speech” or

12




“creates a zcheme for restraining speech” are
unfounded.?

Az the Suprame Court has noted, “concerns about
‘prior restra.rts’ relate to restrictions imposed by
official censorship”. Iill v. Coleorado, 530 U.5. 702,
734-35 (2000) . No such restricticonsg are even arguably
at. i1ssue here. ITndeed, the language of G.L. <. Z58E
evinces no alm Lo regulate speech, let alone any
particular type of speech. The statute =zeeks only Lo
prevent the abuse and harasswent of individualg in the
Commenwealth -- which is not protected expression
in a content-reutral fashion, Thus relief {(in the
form of a proteclive order) depends upon a showing of
three instanccs of past harassing conduct.” G.L. c.
258E, § 3. To the extent any arguably protected
expresgive activity might fall within the gtatute’s
reach, it would be purely incidental and ne more than

necessary to accomplish the Commonwealth's compelling

¢ Mr. ©'Brien citcs to Bantam Boeks, Inc. V.
sullivan, 372 U.3. 5&, 70 (1563) for the bhlack letter
propogition that prior restraints bear a heavy
presunption against congtituticnal validity. But he
supplies no saulhority whatsoever for his underlying
claim that &.7., o, 25%8E ia & prior restraint.

s For a more detailed exposzsition of the statutory
requirements, please zes infra at pp. 17-20. As
previously noled, relief under the atatute iz alszo
available on the haszsiz of a gingle instance of certailn
predicate offenszs.

13



interest in protecting its citizens' privacy and

gsafety rights. Madsen v. Womcn’'s Health Ctr., Inc.,

512 U.8. 753, &4 (1994} (content-neutral injunction
is not & “prior restraint” merely becausc it
incidentally affFects expressive activity).

To the cxtenl Mr. O'Brien argues bLhe harassment
prevention order itself (as distinct from the
underlying statute) is & prior restraint because it
affecls future conduct, he 1s alsc mistaken. 3Ses

Flanned Parenthood League of Mass., Tnc. v. Operation

Regcue, 406 Mass. 701, 718 (1290) (prospeqtive nature
of injunction “doss neot vender it an impermissible
prior resztraint’ as “government may impose reascnable
restricticns which have prospective effect on thse
Lime, place, and manner of expressive conduct 1f
[they] can be shown to further a sufficiently
important goveramental inlerest in regulating” the
conduct at issuec so as to *jJustify] incidental
limitaticns on Tirvst Amendment Ifreedoma.,”)

In short, nothing aboutlthis case has anything to

do with pricr restbrainta.
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2. @.L, ¢. 258E Is Narrowly Tailored
aAnd the Overbreadth Doctrine Is
Not Applicable

Mr. O'Bricn also argues G.L. <. 258E is
overbroad. However, nonc of the statute’s provisions
regulate legilimate expressive activity. Spesch Lhat
fits within the strictures of G.L. ¢. 2Z58E i1s not
constituticnally protected, and therefore the statute
passes congtitubional muster.

a. The Statute Benefits

From a Presumption of
Constitutionality

Initially {and Mr. Q'Brien’s misplaced “pricr
regtraint” claim to the conbrary notwithstanding), we
note that 3.1, ¢, 258E benefits from a strong
presumption of constitutionality. See Welch, 444
Mass. at 100 (stating that “our canons of statutory
interpretaticn ] reguire we presume =statutes to be
constitutional”); Commonwealth v. Abrawmmsg, 66
Mass.App.Ct. 570G, 581 (2006) (a statute benefits from
Yevery rational presumption’ in faver of its
constituticnal validilby abgent language “=o clear and
explicit as to render imposgible any other reasonable

constructicon”) {cuclting Commonwsalth v, Lammi, 386

Mass. 2292, 301 {1842) and Commonwesalth v, Q'Neil, 233

Mass. 535, 540-41 (191%9)).



k. The Statute Is
Narrowly Tailcred

The overbreadih doctrine applies only where a
statute’s deterrent effect on constitutionally
protected gpesch is “both real and substantial” in
relation to the statute’'s legiltimate gweep, and the
statute is not “readily subject to a narrvowing
construction.” Abrammg, 66 Mass.App.Ct. at 580

(citing Youny v, American Mini Theatres, Inc., 427

7.5, 50, &0 {(1976)). The doctrine lg “strong
medicine” to boe employed only sparingly. New York v,
Ferber, 458 U.8. 747, 769 (1%82); DiGiambatlista wv.
Doherty, 897 F. Supp. 645, §54-55 (D.Mass. 1995).
Courts’ rejuctance to invalidate gtatutes on
overbreadth grounds veflects the doctrine’s purpose.
The goal ig not to test bLhe legislature’'s ability to
foresce every conceivable fact pattern that might come
within the scope of the statute, bubt Lo prevent a
“ehilling effect” on speech that might result if
unduly broad stalutory language were gllowed to stand.
See, e.g., DiCirampbattista, 897 F. Supp. at 654
tdigcugsing overbreadth doctrine); Shackelford v.
shirjey, 948 F.2d 935, %41 (5th Cir. 1991) (noting

geveral statcs and Congress have enacted telephone
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harassment statutes proscribing “harassing, abusive
and threatening langudge” and that existence ¢f any
“hypothetical unconstituticonal applicabions” cne might
conjure up is Inasufficient to invalidate such statutces
as overbroad) .

Turning to the instant gage, a party seeking a
haragament prevention order under G.L. <. 2ZbLBE must
demcnstrate that the defendant committed three or more
acts of “willful and malicious”® conduct specifically
directed at the complainant; that the acts were
committed with intent to causc the complainant Lo
guffer “fear, intimidaticn [or) abuse?:; and that the

complainant did, ag a result, suffer “fear,

[

Az an aslids, Mr, O'Brien makez the
counterintuilive argument that G.L. <. 258E’'s3
regquiremenl of “malicious conduct” (defined as an act
“characterized by cruelty, hostility or revenge’, <.
R58E, § 1) deepons the statute’'s purported infirmity.
According to Mr. O'Brien, protected spcech can
gometimes be waliciocus; because G.L. c. 258E rcguires
malice, he reagons, the provisicon must be
unconstitutioral . This is a flawed syllogism.
Moreover, it is disputalkle whether the examples of
ungavory @pesch he cites are "malicicus” within the
meaning of G,L. <. 2Z58E. And in any event, Mr.
Q'Brien's argument simply ignores G.L. 258E’s numerous
additionzal recuivements (e.g. that the conduct be
intended to and actually cause “fear, intimidation
[or] abuse") .




intimidation [or] abuse.*” G.L. c. 258E, § 1. When
(and only when) sach of these elements is established,
tLhere has been “harassment” within the meaning of Lhe
statule and a ne-contact order may lague.

G.L. c. Z:58LE, & 3.

Contrary to My, Q/'Brien’s ceontentions, nothing
about this carefully drawn language “swoep[s]
unnecegsarily broadly” or “invades the area of [First
Amendment] fresedoms.” Abramms, 66 Mass App.Ct. at 5795
{(citations omitted) . Might there be some conceivakble
get of circumstances under which the provision could
be applied unconsztitutionally? Perhaps -- although we
have difficully ‘magining a pattern ol expressive
activity dircoted at a specific person with both the
intent and effect of subjecting its targct to “fear,
intimidation f(or] abuge” (as required by the gbatute)
that would amcunt to anything other than unprotected

speech. Bse, &.4., Shackclford, D48 . 2d at 941.

More to the point, a fair reading of C.L, ¢, 258F
shows that, like its criminal countcrpart, G.L.
o. 265, § 43A, the astatute ig olearly directed at

“fighting words”, or gimilar conduct with no
=) g

! The statute alsoe contemplates relief wherc damage
Lo property is involved, but that is not at issue

herc.
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legitimate communicative value, that the Commonwealth
has a compelling interest in prohibiting or

regulating. &ee, e.g., Thorne v. Balley, 846 F.24

241, 243 (4Lh Cir. 1988) (harassmenﬁ iz prohibited
conduct, not protected speech and the state has a
vstrong and legitimate interest in preventing” it).
Indeed, in itz definition of harassment,

G.L. c©. 258E is largely identical to its criminal
analogue, C.L. <. 265, § 432, which this Court has
upheld as censtituticnal. Welch, 444 Mass. at 101.
Jgugt like the criminal harassment statute as construed

in Welch, @G.1.. ¢. 258E reqguires that a defendant’a

’

n

conduct consist of a pattern of “three or more” act
be "willful and mglicious®; and be directed at a
specific persen (the complainant}. Compare G.L.

c. 258L, & 1 with G.L. c. 265, § 434A. And ﬁhough
using different (and arguably narrcwer) language Lhan
the criminal harasament statute’s express reasenable
person standard, O.L. ¢. 258F reguires that the acts
complained of be carried out with boeth the intent and
actual effect of causing “fear, intimidation [or]
abusge.” Id., To suggest language of thisg gort risks
an uncongtitutional “chilling effecty on protected

expreszion amounts to a claim that the Commonwealth is
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powerless to regulate virbually any conduct, so long
aé the conduct has an arguably exXpressive componernt.
This Court’s jurisprudence rejects such a result. See
Welch, 444 Mass. ab 100 {"The Legislature drafted the
¢riminal harassment statute Lo extend protections to
victima of harassment ... belore ‘nonthreatening’
haragsment ezcalates inte life-Lhreatening assault.
Our statutory interpretation ... effectuates this
intent by protecling victims from harassment that may
begin with words, but tragically end with viclence.”).
Narrow tailloring is also reflegted in G. 1.
o, 25R0's atrict content-neutrality. The atatute
seeks only to limit conduct that harasses -- as
opposed to communication cf any particular point of

view., See Thorne, B46 F.2d4d at 244, Shackelford, 948

F.2d at 918,

In sum, nobthing about G.L. c. 258E suggcsts
overbreadth. To the extent the statute incidentally
regulates gpeech, 1t regulates only harassing szpeech,
or gpeech incidental to a pattern of harassging
conducl., "[Flwxpreseion has value only in the context
of ‘dialogue’ . .. It is not plausible to uphold the

right to uge words as projectiles where no exchange of




views i invelved.” Laurence Tribe, American

Constitutional Taw, § 12-8 at 836-37 (2Zd ed. 1388).

Conduct that [itg within the definition supplied
by @.L. ¢. 258E has no legitimate expressive purpose
and its regulation deoes net violate the First
Amendment. ‘[he appeal should be dismissed.

Q. Notwithstanding
Mr. O'Brien’s Contenticnsg,
the Statute Does Not Need
An BExprezz “Reasonable
Person” Standard

Mr. O'Brien also contends G.L. ¢. 258L ig
deficient becauss, unlike the criminal harassment
gtatute, it lacks a “reasonable person” standard.
Thig argument ignores important dilferences in the
statutory language that render inclusion of a
reasonable pereson shandard under G.L. . 25EE
Unnecsessary.

Specificzlly, in contrast te the provisions at
issue here, corduct captured under G.L. ¢. 265, § 43A
necd only “sgericualy alarm[)” its victim, and that
statute does nol require a finding of intent to cause
guch harm. Without a reagonable person gqualifier,
thereforc, the criminal harassment statute would

arguably capture a wide range cof conduct turning cnly

on the victim’s sensitivity -- however exaggerated or
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unreascnable. Any number of innocucus activilies
might then be suoject Lo punighment as supposed
haragsment, raising obvious overbreadth concerns. Zee
Welch, 444 Mass, at 26 (noting courts’ wariness of
gtatutes that use broad terms like “alarming” to
define harasszing conduct or speech).

Here, by contrast, the portion of G.L. ©. Z58E
describing the naturec of the reguisite harm is
significantly more narrowly tailered. As the statute
makes clear, the lLegislature sought ko prevent willful
and malicious conduct that 1ls specifically intended Lo
cause “fear, intimidaticon [or] abuse,” and that

actually produces the intended effect. Congequently,

there was nc need for the Legislature Lo include
“reagonabkle person’ language.

Mr. Q'Brien’s asserticon that “any speech could
fall within Lhe purview of G.L. <. 258E, § 1, =o long
as 1t causes {ear pr intimidaticn® (O'Brien Brief at
14) complctely igroreg this crucial element of intent

and effect.® Indsed, it iz precisely the statute’s

F Mr. Q'Brien’s argument alse falls to consider
thal this Court can easily imp'y & harrowing
congtruction 1f necessary to save the statute from any
congtitutional infirmity. Welch, 444 Maszs. at 100

(“Should the Commonwealth altempt to prosecute an
individual for speech that is constitutionally
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explicit reguirement of intent to cause harm that
permits bthe requlation of speech captured by its

language. gguymnwealth v. A Juvggé}ﬁ, 168 Mass., 580,

827-95 (1975) (rnoting importance of determining
whether “conduct was engaged in with intent to
cxercise a Fivst hmendment right and whether th;
interest to phe advanced is insignificant in
comparison” to the harm caused).

Mr. Q'Brien’s further contenticn that
G.L. ©. 2580 [ails hecause it lacks adjecltives like
“sericus” or “substantial” (Of'Brien Brief ab 14) iz
equally meritless and serves only to muddy the waters.
Thoge adjectives modify "alarm” and “semetional
distress”, respectively, in G.L. c. 265, 5 434,
However, unlike Lhal statute, G.L. ¢. 258EFE does not
employ tocrms like “alarm” or “emotional distress®. TU
dealg with “fcar, intimidation [eor] abuser.

Moreover, Mr. O’Bricn ignoreg the plain meaning
of fear and inLimidation. Words in a statubte should
be intcrpretsd in acoerdance with their “ordinary and

approved usage” with due regard for “the cause of [the

protected, we would have no hesitaticon in reading inko
the statuts such & narrowing construction to cnsure
its applicaticn only to gpesch that is accorded na
conslbitutional protection.”)




statute’g] enactment.” Hanlon v, Reollinz, 286 Mass.
444, 447 (1934), The goal is to effectuake the
legislalture’s intent, and words not defined in the
statute should D8 glven thelr usual and accepted
meaning, ccnsistunﬁ with that intent. Id.; Seidecman

v. ity of Newtomn, 452 Mass. 472, 477-78 (2008).

In selecting isolated torms like "serious” and
“substantial® {yam the criminal harassment atatubte and
urging this Court to find that their absecnce from G.L,
©. 258E ronders it congtitutionally infirm,

Mr. O'GBrien disregards the chvious: that -- unlike
“alarm” -- word= like “fear” and “intimidation,”
without gualilfication, are plainly understocd to be
gerious, and keing the intentional target of either
one would of course be a cause for gubstantcial
cmoticnal distress.

c. ¢.L, €. 258E Is Constituticnal

Ag Applied to Mr, O'Brien‘s

Barassing Canduct

Aside from hig flawed overbreadth arguments,

Mr. Q'Brien advances what amounts to a blanket claim
that “ralsing ths middle finger is protected spesch”
a0 that his gestures in this case were automatically
protected {(and apparently even immunized the balance

el his harassing conduct). Unsurprisingly, no
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authority Mr. O'Brien cites supports this propositicn.
Viewed (as it must be} in its entirvety and in context,
hig pattern Dflconduct, intentionally directed at Mr.
Borowskl, came sguarely within G.L. c. 258E’'s
commonsensical delinition of haragsment. And any
expreszive activity invelved was nob constitutionally
protected speech.

Mr., QfRrien concedes threc instances of conduct
are ak lseue here, as the statute contemplates,
(0’Brien Bricf at 18.} And he doez not dispute that
he poszessed the reguisite statutory intent. Nor, for
that matter, does he assign crror to the digbrict
court’s factual findings. G.L. c. 258E was
constitutional as applied to Mr. O'RBrien and the
appeal should be dismissed.

1. Mr. O'Brien’s Harassment
Was Not Protected ZSpeech

As Mr., O'Hrien acknowledges, the right to free
apeech is not absclubte., (O/Brien Brief at 14}
Chaplinsky v. New Hampshire, 31% U.S. 568, 571-72
(19472} . In particular, states may proscribe so-called
*fighting words” and similar potentially expressive

aotivities whicn do not contribute Lo the [ree

exchange of ideas. Any conceivable social value Lhey




may provide iz cutweighed by the zocial interest in

order and morality. Roberts v. United States Jaycecs,

468 U.5. 809, 628 (1984) (*[Llike wviolence or other
tyvpes of poterntially expressive activities that
produce special harms distinct from thelr
communicative inpacl, guch practices arc entitled to
no constituticpal probection.”}. Thus, in considering
a given application of a facially valiid statute to
expressive activity, it is essential to Considef the
context of that activity. That iz, “one must look at
the circumstarces in which [the specch was] uttered”
and “nobt solely at che words themsselves . ”
DiGiambattista, 897 F. Supp. at 657-5E8.

Like fighting words, harassmenl 1s not protected
gpeech —- and [or Lhe same reason: 1ts primary
tendency 1s nob Lo exchange information or a peoint of
view, but to cause harm (such as fear or intimidation)
that iz distirct from any arguable communicative

impact. Commonwealth v, Robkichesgu, 421 Mass. 176, 183

{1985) {(“Clearly, the Firvst Amendment does not protect
conduct that threstens anolbher.”); Thorne, 846 F.2d at
242 t(harazgmerdl. iz “econduchk and not protected speech”
and state has “a strong and legitimate interest in

preventing the harasament of individuals”). Nor does
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haragsment become protected expression simply because

it involved the use of words, or because an
individual, such as Mr. O'Brien, decided te lakel his
harassing conduclh “spsgech”. Thorne, 846 [.2d at 243.

Here, onc component of Mr. O'Brien‘s pattern of
harasging c¢onduct happened to be the extension of his
middle finger. That gesturc has on cocasion
henefitted from congtituticnal protecticon under
circumstances very different from thosc at issue here.
But that does not mean Lhat by giving Mr. Borowski the
finger, Mr. O'Erien triggercd some kind of automatic
protected status. See, e.g., id. (rejecting notion
that “[blecausc the Lelephene is normally used for
commuinication” it cannotb be “uge[d] in a2 harassing
course Of conduct”).

Much less oo could Mr. O'Brien’s use of his
middle finger somehow immunize the entirety of his
unlawful conduct, ag Mr. O'Brien appears to suggest.,
That conduct alse included following Mr. Borowski out
of a public venue after he entered and immediately
left; calling afier him in order to ingull him; and,
on two other oocasions, making the gesture in menacing
fashion while his truck crawled past Mr. Bovowski’'s

heme -- horn blaring -~ with Mr. Borowskl in the vyard
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{and hiz girlfriend in the house) . See Commonwealth

v. lhompson, 45 Mass.App.Ct. 523, 528 (1998) (G.L.
c. 209A case, noting that listeners may “walk away”
from harmful speech in public forum not directed at
any #ingle perscn, but free speech rights do not
cxtend Lo “unwanted communications’ directed at a
particular person who “cannct walk away”) .
2, Each of Mr. O'Brien’s
“Middle Finger” Cases
Iz Readily Distinguishable
Mr. Q'Brien cites to a number of "middle finger”
cases. (Q'Brlen Brief at 15 18.) Nat one of them
deals with whal, iz at issue here -- a course of
harassing conduclh which happened to include giving the
finger. Nor do any of those cases support Mr.
O'Brien’s appsrsnt contenticon that this geslure enjoys
blanket constitulional protection. In particular, Mr.
0’'Brien is incorrect that giving the finger to a
police officer is always protected,® regardless of the
broader pattern of behavior tLhe gesture may form a

part ol (and even where, as here, the olficer iz off-

? My, Q'Brien’s assertion that “a number of
[¢lourts have hsld that railsing the middle [inger
toward a police officer is protected speech”
mischaracterizes the actual holdings in the cases he
cites, all of which depend on a fact-speccific
analysis.
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dulby, out of uniform, and peacelully minding his own
business) .

For example, in Sandul v. Lariom, 11% ['.3d 1250
{6th Cir. 1%58%7), the court determined only that the
middle finger gesturce combined with an obscenity did
not amount to *flghting words” on the facts bhefore it.
And the circumstances of that case were not even
remotely zimilar to the repeated harasszing conduct at
igaue here. In Sandul, the plaintiff was driving past
the intended target of the speech in the opposite lane
at a high rale of speed, and the target was nolt sven
aware of what the plaintiff had done. And the court
gpecifically chserved that while “the uze of the 'f-

word’ in and o7 itself is not criminal coenduch,” the

use of such prolanity combined with other actions can
he *fighting words.” Sandul, 119 F.3d at 1255
{emphagia supplied) .

Four of rthe cases cited by Mr. O'Brien are
inapposite 42 17, 3.C. § 1983 actions in which the Tirst
Amendment issues were tightly interwoven with Fourth
Amcndment probatile cause analysis. Duran v. City of
bouglas, 204 .2d 1372 (9th Cir. 1550} ; Nichols v.
Chacen, 110 I, Supp. 2d 10989 (W.D. Ark. 2000); Cock v.

Bd. of County Comm’vs, %66 F. Supp. 104%, 1051 (D.Xan.
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15927); Brockwsy v. Shepherd, 942 F. Supp. 1012 (M.D.

Pa. 1995). 1r sharp contrast to the palLtern of
harassing conduclk at lassue here, each of Lhoge cases
involved an cn-cduty police officer arrcsting an
“individual in retaliaticen for i one-off instance of
perceived disrespectful or offcnsive behavior toward
the officer.'’

Moreover, in three of My, O'Brien’s § 1583 cases,
the courts sxplicitly tied theilr findings that Lhe
conduct at igsuse was protected expression te the right
of citizens to “opposge or challenge police action
verbally without thereby riszking arrest.*'' Duran, 904
F.2d4 at 1378; Nickels, 110 r. Supp.2d at 1104; Cook,
965 F. Supp. at 1051. Here there iz no evidence that

Mr. O'Brien was exercising any such right. His

Duran, S04 7.2d at 1374-75 (inebriated man
arrestcd for digsorderly conduct after yelling
obsceonities ang gesturing from vehicle following
police officer’s efjecting him from a bar); Nichels,
110 F. Supp. Zd at 1101-02 (vchicle passengsr issued
ticket for disorderly conduct after giving police
officer middle Linget gesture as he rode past on
highway in opposite direction); Cook, 366 F. Supp. at
1051. {(vehicle passengsr riding past gave middle
finger gesture to policeman in parked vehicle);
Brockway, 24Z F. Supp. al 1014 {(passenger in vehicle
arreasled for discrderly conduct after giving the
finger to police cfficer).

1 The fourth case was concerned with whether the
conduct at issuc was “"cbsgcene .’ Brockway, 942 .
Supp. at 1015 16, -

12
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conduct express=d only his decidedly pecrscnal animus
and hostility toward Mr. Borowski az an individual.
Thus, beyond the superflicial fact that they involve
"middle fingev? scenarics, Mr. O’'Brien’s § 1983 cases
simply are not analogous.

The last twoe “middle finger” cases cited by

Mr., C'Brien, Commonwealbh v, Kelly, 758 A.2d 1284 (Pa.

Quper. Ct. 2000) and State v. Anonymous, 377 A.2d 1342
(Conn. Super. 1%77), invelve fact-specific inguiries
as to whether the uge of profanity and the middle
finger gesturec were “cbgcene”. XKelly, 758 A.24 at
1286; Anonymouts, 377 A.2d at 1343, Obacenity analysis
has no relevarcs to this case.

Neither Kolly nor Anonymous supports Mr.

O‘Brien’s blundecrbuss contention that giving the
finger iz “too commonplace a gezture of inzgult ... to
be regulated” and must inevitably be countenanced as
protected gpeech., (Q'Brien Brief at 17.) Thus, a
concurrcnce i Kelly expresses the view that the use
of profanity and the middle finger gesture can indeed
be considered “fighting wordg.” Kelly, 758 A 2d at
12892, The corcurrence alsce characterizes such

behavior as "abusive”, and urges a broadening of the
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state’s disorderly conduct statute to encompass just
such pehavior. Id.

The court in Anonymous also went out of i1ts way
tc emphasive Lhat the middle finger gesture iz not
protected expreasion under any and all clircumstances:
"When addressed to an ordinary citizen in a face-to-
face controntation [extending one’s middle finger]
might be inherently likely to provoke viclence. As an
cxpreggion directed against a particular individual

it might be beyond the pale of consticulbicnally
protected speech.” Anonymous, 377 A.2d at 1343,

Mr. QO'Brien’sg conduct did not merit any
constitutional protection and neot one caze he gites
suppeorts & conbrary conclusion.

3, Mr, O'Brien’s Newly Raised

As-Applied Arguments

Find No Support in the
Law or the Record

Irn his br:ef teo this Court, Mr. O'Brien alzgo
proscnts (for Lha firgt time} a grab kag of additional
claims bereft ol [fagtual or decisicnal support. Thus,
he nakedly asscerias that: {i) an individual is
entitled to cngage in any kind of speech so long as it

takes place o a public sidewalk or public street;

f11) the second neident complained of by Mr. EBorowski




was nothing but an “*isclated incident of raising the
middle finger wilh 1o morse" and so cannot be
harassment for purpeses of G.L. o. 288E, § 1; and
(iii) the fact the conduct Mr. Borowski complalned of
occurred while he was of[ duty ig “a distinction
without a diflerence.” (O'Bricn Briel at 18.)

Mr. ©'Bricn did not raige any of these issues
below, or before the single justice, and he should not

be heard on them now., Trustees of Stigmatine Fathers,

EQE;, 369 Mass. at 563. In any case, each of these
arguments ig wneritless.
a. Mr., O’'Brien‘s Conduct Was
Not Confined To Public
Sidewalks and Streets
In an aprarent allusion Lo the First Amendment’s

public forum docusrine, Mr. O’'Brien effectively
contends that all conduct -- including clearly
unprotected speech -- 18 entitled te heightened
protection under unspecified “governing precedent,” so
long as the conduct takes place on a public way. He

is incorrect. See, e.9., Frisby v. Schultze, 487 U.5.

474, 486 (19%8) {(upholding ordinance prohibiting
picketing on aslrset in front of an individual
residence on grounds, inter alia, that it intrudes

upon residepntial privacy and is not intended to
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dizgeminate a mcssage Lo Lhe general public)
Chaplinsky, 218 UJ.3. al 56% (conduct deemed “fighting
wordae” occurrcd on public sidewalk); Madsen, 512 U.S.
alk 77& (upholdinglprovision of injunchtion creating
buffer zone on a public street from which

demonatrators were excluded); DiGiambalttiata, 897 F,

Supp. at 8%7 (profanity uttered on public strest not

protected speacn); Planned Parenthood League of Mass

Inc, v. Bell, 421 Mass. 573, 582-83 (19397) (noling
that abortion protesker’s right to use public forum
did not inglude right tc cngdge in objectionable
conduect infrirging on legitimate rights of other
citizens)., The law is clear that one cannct shield
unpretected conduct gimply by atepping onte a public
shreet or sidewallk,

Moreover, Mr. O'Brien is incqrrect when he gtabes
that “all of the events complained of occurred on a
public sidewalk and a public street.” The record
shows that two of Lhe Lhree “events” in question
ooourred directly in front of Mr. Borowski's home and
were purposefully directed at him while he was on the
premises. Sees Frisby, 487 U.2. at 487 (noting state’s
gignificant interest in protecting individual right to

“regidential privacy”). Mr. O'Brien did not confine
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his conducl Lo a public way; he deliberately projected
it onteo privatc property.

Finally, nchody 1is attempling to prevent
Mr. Q'Brien [lrom expressing himself in public by
giving the [inger or yelling profanities. The
district court slmply ingtructed him to stay away L[rom
Mr. Borowskil beczuse il found that the teotality of his
conduct direclted af Mr. Borowski amounted to

harassmert. (ﬁeg, e.g,, R.31:14-R.32:1; R.37:5-10,

16-198) From this perapective, even agsuming arguendo
Lhat Mr, O'Brien’s conduct encompsssed zome legitimate
expressive component (which it 4did not), Lhe order at
igeue in this casge would burden no more specch than
necessary to achicve the Commonweslth’'s compelling
interest in protecting Mr. Borowskl from harassment.
Madsen, 512 U.5. at 765,
b. Mr. O'Brien’s Claim that the

Sacond Incident Was an

"Iaolated Incident of

Raising the Middle Finger”

Grogsgly Mizcharacterizes
the Facts

Mr. OfBricn is alse geriously off the mark when
he asserts that the sccond of the three episodes in

question “entailed the isolated incident of raising

Lhe middle fingecr with no more...." (G’ Brien Rrief at




18.) This gross migcharacterization of the facts is
of a part with his general effort to disaggregate his
conduct in this casc in order to focus myopically on a
*middle Pinger” argument diverced of any larger
context. Only in Lhis manner can Mr. O'Brien argue,
as he does, tnat what he did to Mr, Borowski was no
worae than the conduct of the metorisgt in Sandul, who
zipped past ar unaware target with his Einger vaised.
Sandul, 119 I'.3d at 1255.

What Mr. O'Brien lails to acknowledge is that
nene of his behavior was “isolated” -- and all of it
consisted of more than merely giving the finger. It
inveolved & geries of episcdes during which Mr.
Dorowski was made to endure Mr. OQ'Brien’s unwanted and
iﬂtimidating attentions. ‘Those splsodeg were
collectively characterized by the same ongoing
perscnal animus.

For example, the zecond of the three cpiscdes -
the one Mr. O'Brien degcribes as “the middle finger
with no more” -- actually invelved hig driving slowly
past Mr. Borowski’s home while Mr. Borowskl was in the
vard, staring and extending his middle fingsr toward

Mr. RBorowski as cthe vehicle rolled away, then
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peintedly stopping 100 yards trom the house before
finally pulling away. (R.53-54)

The importancs of context was obvious Lo the
district court. Indeed, in extending the no-contact
order, the district court expresasly considered and
rejected Mr. O'Brien’s abtempt to repackage his
conduct into fragmented instances of protected
expressicn:

I would agrees with vou 1f this was a

situation tnat zolely had an allegation of a

person giving Lhe middle finger, and that’s

it. ... That's the saay decizion. Okay?

There would be insullicient evidence,
as a matter of law, to have a harassment

prevention order ... in the first place or

exiiended. 3ut the more difficult decigicn
15 in a ®mituation whers the fact are

different .... I‘m going to take into

consideration all the facls and
¢lrocumstances as to why this particular
plaintift may feel fearful.

(R,30:25-R.31:9; R.31:20-22) {cmphasis supplied).

Mr., O'Brilen is also incorrect whon he states that
G.L. c. 258K “requires three geparate instances of
haragsment for an order Lo enter.” (Q'Brien Brief at
18.) At the risix of splitting hairs, Lhe statute doesz
not regquire “three separate instances of harassment.”
Rather, a perszson suffering from “harasament” may seek

a protective order, and “harassment” ig delined ag
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“three or more achs of willful or malicicus
conduct. ... G.L. Z58BLE, § 1.
c. That the Harassment Cccurred
While Mr, Borowszki Was
DEEF Duty Is Clearly Relevant
The Supremse Court has explained why the First
Amendment. shields critigism directed at pelice
officers. It i1z pecause “[tlhe freedom of individuals
to oppose cor challenge police action verbally without
thereby risking arreslk 1s one important characteriszstic
by which we distinguish curselves from a police
state.” llouston v. E, 482 U.8. 451, 462-83 (1987).
The fear is that the police might use “the awesgome
power at their disposal” to punish legitimale conduct
directed at them that they find distastcful. Duran,
904 ¥.2d at 13vs
No such concern ig present here. Indeed, and
tellingly, Mr. O'Brien doeg not even allege that he
intended hia conduct to be a criticism or challengs ol
the police. Tach of the three instances of conduct

wag unquestionably directed at Mr. Borowski

= In view of Lhis purpose, 1t L1s no surprise Lhal

cach of the cases Mr, O'Brien cites involving the
middle finger gssture as directed to a police cfficer
implicated a resuiling avrest,
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individually, while he was =2imply trying‘to go about
his affairs as= a private individual.

According Lo Mr. O'Brien, though, none of these
facts matter, because Mr. Borowskl ig a police
officer. Specilically, Mr. O'Brien asserts (again
without support) thal whether Mr. Borowski was on- or
off-duty at the time of the events complained of is “a
distinction without a difference” because “[tlhe
police are entitled to ne more or less preotection
under the law based on whether they are in uniform.”
(QO'Brien Brief at 18.) In other words, as Mr. Q' Brien
would have it, an off-duty police officer relawing at
home should be preparved to endure intrusicns of
personally intimidating conduct in the game way hisg
on-duty colleague working a public protest detail must
atolcally tolerate the jeers of demonskbrators.

Contrary Lo My, Q‘Brien’s view, a citizen of the
Coemmeonwealth deszs not forgo the same rights his
neighbor has to walk bthe shreelts undisturbed on his
private time, and live peaceably in his home, simply
becauge he works in law enforcement. Mr. Borowski's
employment as a police officer (rather than as a
plumber, a lawyer, or a judge) should not change the

outcome of this case in any respect.
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CONCLUSTON
For bhe above reasone, this Court should dismiss
the appeal and grant such other and further relief as

may be just.

Respectfully subm:itted,

By

FElaine M. Reall [(BBO No. 413620)
City Selicitor for the City of
Northampton

20 Hampton Avenue, SUite 160
Northampton, Massachusetts 01060
(413) 584-0177
attyreallacomcast .net

Eric Lucentini (BRBO No. &660440)
Sandra Lucentini (BBC No. &55E559)
Lucentini & Lucentini LLP

720 Hampton Avenue, Suite 160
Northampton, Massachuselbbg C10&0
(413) 585-3300 ‘
eric, lucentini@lucentinilaw. com

Abtorneys for Plaintiff-Appellees

Dated: Fehruary 18, 2011
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